
1

Emilio García Méndez
Origin, Concept and Future of Human Rights: Reflections for a New Agenda

Flavia Piovesan
Social, Economic and Cultural Rights and Civil and Political Rights

Oscar Vilhena Vieira and A. Scott DuPree
Reflections on Civil Society and Human Rights

Jeremy Sarkin
The Coming of Age of Claims for Reparations for
Human Rights Abuses Committed in the South

Vinodh Jaichand
Public Interest Litigation Strategies for
Advancing Human Rights in Domestic Systems of Law

Paul Chevigny
Repression in the United States after the September 11 Attack

Sergio Vieira de Mello
Only Member States Can Make the UN Work
Five Questions for the Human Rights Field

2004
Year 1  • Number 1 • 1st Semester

Sur – Human Rights University Network was created in 2002 with the
mission of establishing closer links among human rights academics and of
promoting greater cooperation between them and the United Nations.
The Network has now over 130 associates from 36 countries, including
professors, members of international organizations and UN officials.

Sur aims at strengthening and deepening collaboration among academics in
human rights, increasing their participation and voice before UN agencies,
international organizations and universities. In this context, the Network
has created Sur – International Journal on Human Rights,
with the objective of consolidating a channel of communication and
promotion of innovative research. The Journal intends to add another
perspective to this debate that considers the singularity of Southern
Hemisphere countries.
 
Sur – International Journal on Human Rights is a biannual academic
publication, edited in English, Portuguese and Spanish, and also available in
electronic format at <http://www.surjournal.org>.

International Journal
on Human Rights

International Journal on H
um

an R
ights  S U RH U M A N  R I G H TS

U N I V E R S I TY  N E TWO R K

1

English Edition



EDITORIAL BOARD
Christof Heyns
University of Pretoria, South Africa

Emilio García Méndez
University of Buenos Aires, Argentina

Fifi Benaboud
North-South Centre of the Council of Europe, Portugal

Fiona Macaulay
Oxford University, United Kingdom

Flavia Piovesan
Pontifical Catholic University of Sao Paulo, Brazil

J. Paul Martin
Columbia University, United States

Kwame Karikari
University of Ghana, Ghana

Mustapha Kamel
Al-Sayyed Cairo University, Egypt

Richard Pierre Claude
University of Maryland, United States

Roberto Garretón
UN Office of the High Commissioner for Human Rights, Chile

EDITOR
Pedro Paulo Poppovic

MANAGING EDITOR
Andre Degenszajn

GRAPHIC DESIGN
Oz Design

TEXT EDITING
Elzira Arantes

TEXT PREPARATION AND REVISION
Francis Henrik Aubert, Noêmia de A. Ramos, José Roberto Miney

TRANSLATORS
Barney Whiteoak, Francis Henrik Aubert, Regina de Barros
Carvalho and Jonathan Morris

ART EDITING
Alex Furini

CIRCULATION
Andrea de Lima
Camila Lissa Asano

PRINTING
Prol Editora Gráfica Ltda.

CONTRIBUTIONS
This journal accepts contributions from authors interested
in publishing their papers. All submissions must conform to
the editing standards, available on the Internet site of the
journal. Unsolicited papers shall be submitted to the
Editorial Board for final decision on publication. All
opinions expressed in the papers are the sole responsibility
of the authors and do not represent opinions of Sur or the
Editorial Board.

SUBSCRIPTION AND CONTACT
Sur – Rede Universitária de Direitos Humanos
Rua Pamplona, 1197 – Casa 4
São Paulo/SP – Brasil – CEP: 01405-030
Tel. (5511) 3884-7440 – Fax (5511) 3884-1122
E-mail: surjournal@surjournal.org
Internet: <http://www.surjournal.org>

SUR – INTERNATIONAL JOURNAL ON HUMAN RIGHTS
Is a biannual journal published in English, Portuguese and
Spanish by Sur – Human Rights University Network. It is
available on the Internet at <http://www.surjournal.org>

SUR – HUMAN RIGHTS UNIVERSITY NETWORK
Is a network of academics working together with the
mission to strengthen the voice of universities in the South
on human rights and social justice, and to create stronger
cooperation between them, civil society organizations and
the United Nations.
Internet: <http://www.surjournal.org>

ISSN 1806-6445



PRESENTATION

The Human Rights University Network – Sur was set up in
2002 with the purpose of bringing together Southern Hemisphere
academics active in the field of human rights, and of promoting
their cooperation with UN agencies. The network currently has
over 130 associates, from 36 countries, including scholars and
members of international organizations and UN agencies.

The initiative arose from a series of meetings held between
academics and UN officials involved in the field. The major
motivation stemmed from the realization that, particularly in
the Southern Hemisphere, scholars tended to conduct their
work in an isolated fashion, with a very meager interchange
among researchers of the countries involved.

Sur aims to operate as a network that will deepen and
strengthen bonds between scholars concerned with the subject
of human rights, magnifying their voices and participation in
UN agencies, international organizations and universities.
Within this framework, the network now offers a specific
journal, Sur – International Journal on Human Rights, with the
purpose of consolidating a channel that will publicize and
promote groundbreaking research.

The journal, which intends to provide a different view of
the issues involved in this debate, takes as references other
publications in the field, with which it attempts to establish a
permanent and ongoing dialogue. Nevertheless, its singularity
is a consequence of its scope, plurality and perspective.

Scope. Language will often represent a major barrier for the
establishment of long-lasting cooperative bonds among
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researchers in the several countries. Although English has
become largely universal, it is not as effective as the various
mother tongues of organizations and scholars to conduct
discussions about complex subjects. For this reason, Sur –
International Journal on Human Rights is published in three
languages (English, Portuguese and Spanish), and is made fully
available on the Internet, at <http://www.surjournal.org>. In
this manner, it attempts to facilitate access by the largest possible
number of people.

Plurality. Another distinguishing feature of the journal concerns
the institution responsible for its publication. Being a network,
Sur can count on the collaboration of researchers from several
countries, in a sustained effort to identify issues relevant to
different realities, and with a consistent aim at exploring new
frontiers in the human rights debate. Thus, instead of mirroring
the concerns and perspectives of a closed institution, the journal
opens up to a plurality of contexts and visions, which will make
themselves present in each one of its issues.

Perspective. With the aim of ensuring internal consistency
and adopting a political and not only an academic
dimension, the journal intends to privilege discussions
whose main focus is centered on the countries of the South.
The point here is not to wage any ideological opposition to
the scientific production of the North, but rather to insert
in the global debate an agenda benchmarked by the demands
and priorities identified by the South in the discussion on
human rights.

This issue purports to present the journal to its readership and
introduce some of the debates roused by the III International
Colloquium on Human Rights, held in May 2003, in São
Paulo, Brazil.

This publication would not have been made possible without the
support and the material contributions of the United Nations
Foundation and of the Ford Foundation. Special thanks are due
also to our editor, Pedro Paulo Poppovic, for his pro bono work
in bringing the journal to life.
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ONLY MEMBER STATES CAN MAKE THE UN WORK

Sergio Vieira de Mello

■  ■  ■

The military preponderance of the US and Britain must
not lead us to think international stability can be ensured
by force. If the international system is to be based on
something other than might, states will have to return to
the institution they built: the UN. That institution is
facing a major crisis. We must find ways to overcome it or
face harrowing consequences.

The debates over Iraq – before the war and now in its
aftermath – have shown the powers of the world unable to
speak to each other in a common language. One has seen
this most dramatically in global institutions. From the
beginning of the UN, the Security Council has been
responsible for security, whilst the Commission on Human
Rights has sought to protect human rights. Yet, in the case
of Iraq, the Council was and, apparently, is still unable to
agree about security and the role of the UN. Likewise the
Human Rights Commission, now approaching the end of
its annual six-week session, is proving itself nearly unable
to discuss human rights.

Is there a way to renew, or rediscover, a common language
that could take us beyond this impasse? I think there is,
provided we can dramatically change the relationship
between security and human rights.

The Security Council debate was about weapons of mass
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destruction – a classic question of security, one all too
familiar to the Council since its inception. It was unable
(or unwilling) to imagine its mandate extending beyond
this narrow basis. Its debate was not about the many other
questions of obvious interest to members, like the lack of
democracy in Iraq and the acts of terror visited on political
opponents, real or imagined, by its government. The
Council found itself unable to talk about a wider subject,
which was how to deal with the security dangers posed by
a regime that flagrantly violated the human rights of its
citizens and, given the tendency brutality has of pushing
beyond borders, went on to attack its neighbors. In the
end, the main participants in the debate were seen as
talking about one issue while in fact having others in mind.

Perhaps Security Council members thought that human
rights issues should more properly be discussed in the
Commission on Human Rights. But in the current session
of the Commission, many of the 53 states represented have
been arguing that it should not consider Iraq since the
Council was already doing so. Some maintained that Iraqi
matters were primarily to do with security, not human
rights, and so should remain with the Council. Another
line of argument held that human rights in Iraq were
primarily a matter of the war – given its toll in civilian
lives – and not of human-rights violations that long
preceded war. But the manifest desire of most states, here
as in New York, has been to avoid opening a discussion of
human rights in Iraq.

In the weeks before war began, I spoke with many of
the principals involved in the Council debate. It should
be obvious, but perhaps deserves mentioning, that none
bore ill will toward the UN; none wanted the Security
Council to fail in reaching a consensus. What they lacked
was a way of talking about the problem – of framing it
politically – so that the Council might reach consensus.
The impasse at the Commission on Human Rights is
similar, perhaps worse.

Both venues lacked a way to conceptualize security in
human-rights terms and to recognize that gross violations
of human rights are very often at the core of domestic and
international insecurity. This is not a new problem.
Consider the list of the UN’s recent failures, most notably
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its inability to prevent genocide in Rwanda and massacre
in Srebrenica. What did these have in common?

They were grave emergencies, followed by horrible
slaughters, the nature of which did not fit into the
conceptual schemes of the Security Council or even of the
Commission on Human Rights. They were not threats to
international security as conventionally recognized and
understood by the Council; nor was the Commission able
to have any effect on their terrible progress.

This is the signal political failure of our era: the failure
to understand the security threat posed by gross violations
of human rights, and the failure to achieve practical
consensus in acting against such a threat. Surely we can
now see, as we contemplate the loss of thousands of lives
in Iraq, that the price of our failure is getting higher. It
was already tragically high.

We must look to the member states of the UN, especially
to those sitting on the Security Council – and above all to
China, France, Russia, the UK and the US – to grapple
with this failure and to overcome it in a way that is based
on responsibilities, not rivalries. To criticize the UN as
such for failing to achieve consensus on Iraq is to miss the
point altogether. When member states make a mess of their
own rules or disrupt their own collective polit ical
architecture, it is wrong to blame the UN or its Secretary-
General, whose good offices are not put to use often
enough. Kofi Annan has tirelessly advocated consensus on
these vital issues, but he cannot force consensus. Nor am
I in a position to do so with the Commission on Human
Rights, whose mandates are carried out by my office but
which I do not direct or control. Power rightly rests with
member states. They must find a way to use it in addressing
human rights as a core factor in domestic and international
security.

The member states of the UN have an opportunity. By
their recent actions, they have further revealed some of
the shortcomings of the institution they created (as well
as highlighting some of its strengths). All states, especially
the  Secur i ty  Counci l  members ,  should  take  th i s
opportunity to look at their relations squarely and consider
the means for reform. Dysfunctional definitions of security
have revealed their inutility in the current crisis. At
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present, the long-suffering people of Iraq are bearing the
pain, first of war, now of a contested and contentious peace.
It has to be apparent that the time has arrived for all states
to redefine global security – to put human rights at the
center of this concept. In doing so, all nations must exercise
their responsibility in a way commensurate with their
strength. Only then will responsible states, rather than the
merely strong powers, be able to bring lasting stability to
our world.
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FIVE QUESTIONS FOR THE HUMAN RIGHTS FIELD*

Sergio Vieira de Mello

* Edited Speech at Office of

the High Commissioner for

Human Rights (OHCHR)

Symposium. New York,

February 18, 2003.

■  ■  ■

... I will be only mentioning five questions for which I do
not know the answers: ... five questions with no answers, or
perhaps the beginning of an answer to each. And I could
have added more. I thought upon this, but I decided to limit
myself to those five, which Scott Malcolmson, who has
recently joined my office, has helped me put together. ...

1. Non-state terrorism

The question that was touched upon by many speakers [during
the symposium on the OHCHR] is that Mary Robinson1  used
to refer as “the T question”, non-state terrorism.

One could hardly have imagined two years ago that one
would be grateful for the predictability of state terrorism,
which was relatively comprehensible. One could hardly have
imagined how bewildered, how impotent, we were to feel
since September 2001, in dealing with this new and horrific
form of international criminality. Its crimes have taken forms
that are unrecognizably contrary to state terror because state
terror, so to speak, can be contained. Non-state terrorism is
not containable in the same way. And certainly not through
some of the means that are being used to contain it. I will
come back to this point later.

If you look at recent acts of non-state terrorism, people

1. UN High Commissioner for

Human Rights, 1997-2002.
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have tended to reach for very broad explanations, none of
which is highly convincing. Faced with an act of state
terror, we look to the particular state. With non-state
terrorism, we have tended to look much more broadly, to
the hierarchy of global power or to the predicament of
those parts of our world that are the most miserable. We
also tend to look at the situation in the occupied territories
in Israel. We have put all these explanations together and
yet we are unable to clarify the genesis and the rationale
for such forms of terror.

In other words, non-state terrorism is, indeed, not wholly
new. In a way, it could be taken as a category into which
states can put their opponents and do what they please with
the explanation that these are non-state terrorists and,
therefore, outside the reach of law. The risks of such abuse
are widespread as Mary Robinson and I have reported to
the counter-terrorist committee of the Security Council, to
which I will be submitting a paper on this subject, based
on an opportunistic understanding of the novelty of a group
like Al Qaeda.

Nonetheless, non-state terrorism cannot be set to fit easily
into Human Rights categories. For instance, large-scale
politically motivated killings of civilians meant to instill
terror are currently described as aiming at or threatening or
undermining human rights. I was even approached by a
leading supporter of our office and of the human rights
cause, who told me that I should not use the expression
“serious violation of human rights” when referring to
terrorist acts, because only states could deny human rights.

Now while I appreciate the reasoning for such careful
wording, and there are indeed strong reasons to do so, I
also believe most people would find such language curious,
if not evasive. And I believe that any government intent on
repelling such attacks will not be impressed by such
conceptual precision.

These are real problems. As human rights defenders,
when faced with something new, we must find new
responses that are credible to states, but also to human
rights activists and to the people outside these two circles
– that is to say, the vast majority, who may look to us for
guidance. And we must be cautious, yes, but we must be
quick and forceful.
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2. Limits of growth of rights and rights treaties

The second question is what are the limits of growth of
human rights? There can only be so many categories of
human rights to be found in the world. Perhaps we are
deluding ourselves, particularly in the mechanism of the
Human Rights Commission.

I suspect, obviously, there are still other categories or
areas to be discovered. In other words, the expansion of
rights, more precisely and more humbly, the expansion of
rights categories has made the past 25 years an exhilarating
time. ...

I think this has been true above all of women rights. It
is very true of development rights, to which perhaps we
have not paid sufficient attention here, but which will
continue to be an issue of contention in the mechanisms
of the Human Rights Commission, as I could witness in
the meeting of the Working Group on the Right for
Development, that held its fourth session in Geneva
recently. ...

I attended the inauguration of our new president in
Brasilia, on the 1st January and must tell you that I felt
proud of being a Brazilian when I heard him state in his
inauguration speech to Parliament, that he felt ashamed (he
used the word “vergonha”, which is fairly strong), and that
all Brazilians should feel ashamed as long as other Brazilians
suffered from hunger and from the denial  of  the
fundamental economical and social rights, like access to
health, access to education and to employment.

On the following morning, he granted me an audience.
We spent quite a while discussing this pretty anachronistic
separation between civil and political rights and economical
and social rights. He said that, paradoxically, in Brazil we
had regained most civil and political rights (most, I must
underline), before we were able to focus on economical and
social rights – where, perhaps, logically, it should have been
the other way round.

Yet there is a limit to the expansion of these different
types or categories of rights, as there is a limit also to the
proliferation of treaties and mechanisms and special
procedures.

Japan interestingly at this meeting of the Working Group
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on the Right to Development, to which I referred earlier,
went as far as suggesting that the right for development was
being misused and might lead to, as Japan put it, a futile
rerun of the New International Economic Order concept
of the 60’s and the 70’s, i.e. that we were basically wasting
our time.

I would suggest that that is not so and that, on the
contrary, we have gone far beyond the NIEO’s pretty futile
debates of the 60’s and 70’s, which were clearly linked to
the days of the Cold War. And if we are deluding ourselves,
it is not by trying to address fundamental questions, such
as the right to development, but perhaps by diverting our
attention to other issues that are somewhat marginal.

I am in full agreement ... that we should engage even
more than my predecessors and in these first few months I
have in fact engaged the heads of international financial
institutions, and indeed the new director-general of the
World Trade Organization. It is particularly in these areas
that some of the fundamental obstacles to the realization of
those rights are to be found, in addition to the need for
reforms at the national level, which I think we developing
countries should implement. And I am saying this because
we all know what is blocking access to cheap drugs to fight
HIV/Aids. We all know what it is and where it is being
blocked, and it is in Geneva, at the WTO. ...

3. Religion

Let me move on to the third question: Can the human rights
milieu come to better terms with religion?

While freedom of religion is of course recognized as a
human right, safeguarded by international treaties, freedom
of worship is probably the oldest human right of all. And
in the course of time it has set a pattern for the concept of
group rights as it has set the patterns for super-national
and transnational rights. ...

Nonetheless, one has long had the sense in human rights
circles that freedom of worship was a vestige as well as
precursor. One had a sense that although religious life
typically aims far beyond everyday life, it is simultaneously
one of the historically richest and most local of human
activities.
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There is an uneasy fit with the mainstream of human
rights thinking. Religion is, for example, an often too
aggressive entrance formative to fit comfortably within the
category of cultural diversity.

I have been wrestling with these notions in recent weeks
and have yet not found any satisfactory answer.

Over the past decades, it seems that we in the human
rights world have to recognize an increase in the force of
religious feeling, not a decrease. If we premise our approach
to religion on the idea that faith will in due course either
disappear or become politically insignificant, I think we will
be courting failure and fooling ourselves.

Do we advocate freedom of religion or freedom of
extreme forms of religion, such as fundamentalism?

The distinction is not a simple one to draw: Christians,
Jews and Muslims and possibly other religions (although I
have looked for forms of extremism in Buddhism, I have
failed to find them) have had their different forms of
extremism. When does the advocacy of freedom of worship
or indeed of cultural diversity cross the line to advocacy of
something that wants or intends to restrict those more
general rights for which we fight?

4. The self-interest of states

Let me now move to a fourth question: Can we improve
our understanding of the self-interest of states? As states
have come to integrate a concern for human rights into
their practices (which is undoubtedly true), they have also
been learning to manipulate human rights to serve their
own purposes.

The dangers here are great. In the end, however, either
states will find human rights useful, or, better still, central
for their national interest, or human rights will have a
somewhat limited and hollow future.

The human rights discourse often seems to yearn for the
eventual disappearance of states in favor of universal human
rights – or this is at least the somewhat simplistic vision
that some people have of human rights rhetoric. By analogy
with religion, world government is the scatology of human
rights. But in our field, as in theology, the end of time is
still far away, we might as well speak of this frankly.
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Human rights cannot advance far without states, and we
must come to grips with the self-interest of states if human
rights are to be successfully mainstreamed. This is not a
counsel of despair; rather I think we will be much more
successful at advancing rights if we think tangibly about
specific states, at specific times, and target our intervention
with this in mind. And we must always try to articulate human
rights in terms of opportunities as well as obligations. ...

5. Practical results in human rights

Finally, the question of practical results. This question relates
to the other four. Our impact must be on lives as they are
lived. I state this plainly because this is something which
can be plainly seen, as I have in the course of the 34 years
that I have spent serving this organization, fortunately not
in New York or Geneva only, but mostly in the field.

When we deal with human rights, we are dealing with
everyday power. We oppose, yes, many forms of power, we
oppose abuses of power, but, inevitably, we also use power.
I can think of tactical reasons to pretend otherwise, it is
quite possible to do so, but I see no reason to believe
otherwise.

As High Commissioner, I am trying to emphasize ... how
the presence of the OHCHR in the field can affect the
situation on the ground. ... This has been the bulk of my
own experience. “How can I make this work now?” is the
very difficult question I am trying to answer. How can I
merge the highest level of sophistication, which I believe
we have, and legal consistency, which I do not think we
have, with the daily lives of people who desperately need
our help and do not have time to wait? They almost certainly
do not need workshops, although this one is definitely
useful, because we are in a crisis.

I am saying this because I have noticed that many
activities of what I can now call my office in the field are
focused towards bringing people together, organizing
seminars, organizing workshops. They may be all useful in
the short term, but I do not think they have a real longer
term impact on the lives of those who need us. And there
will be a significant change in the use of our resources in
that respect.
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Now, if our rules and our debates cannot protect the
weak, then what value do they have, what values do meetings
such as this have? I do not of course mean to suggest that
working for the advancements of human rights is merely
an exercise of power, because the human rights movement
is not about winning or losing. It is an open project. I can
never afford to declare victory, neither can you. On the
contrary, we need to renew our commitments to this
struggle, and certainly we cannot announce the end of
anything. If there is anything we can announce, it is just
the very beginning.

I have heard it said that the so-called human rights discourse
has become worn out and that the human rights vogue is
already passed. I find this ridiculous, as you would. I imagine
it might be true if we were ever to believe that we have all
the answers. My belief is that we have many of the right
questions and the beginning of some of the answers. I have
raised old ones and rephrased some. I have not provided
you, deliberately, with any answers. I wish I could.

But I thought that by raising these five fundamental
questions and leaving them with you, I might in the end
receive some clues, some indications from you, that would
make me want to continue in this job at the end of the day.
I do not think we should be timid, in any way, and this is
certainly not a timid audience. This is not a time for
smugness nor for cynicism. And let me repeat what I said
earlier, that I count on you.



1

Emilio García Méndez
Origin, Concept and Future of Human Rights: Reflections for a New Agenda

Flavia Piovesan
Social, Economic and Cultural Rights and Civil and Political Rights

Oscar Vilhena Vieira and A. Scott DuPree
Reflections on Civil Society and Human Rights

Jeremy Sarkin
The Coming of Age of Claims for Reparations for
Human Rights Abuses Committed in the South

Vinodh Jaichand
Public Interest Litigation Strategies for
Advancing Human Rights in Domestic Systems of Law

Paul Chevigny
Repression in the United States after the September 11 Attack

Sergio Vieira de Mello
Only Member States Can Make the UN Work
Five Questions for the Human Rights Field

2004
Year 1  • Number 1 • 1st Semester

Sur – Human Rights University Network was created in 2002 with the
mission of establishing closer links among human rights academics and of
promoting greater cooperation between them and the United Nations.
The Network has now over 130 associates from 36 countries, including
professors, members of international organizations and UN officials.

Sur aims at strengthening and deepening collaboration among academics in
human rights, increasing their participation and voice before UN agencies,
international organizations and universities. In this context, the Network
has created Sur – International Journal on Human Rights,
with the objective of consolidating a channel of communication and
promotion of innovative research. The Journal intends to add another
perspective to this debate that considers the singularity of Southern
Hemisphere countries.
 
Sur – International Journal on Human Rights is a biannual academic
publication, edited in English, Portuguese and Spanish, and also available in
electronic format at <http://www.surjournal.org>.

International Journal
on Human Rights

International Journal on H
um

an R
ights  S U RH U M A N  R I G H TS

U N I V E R S I TY  N E TWO R K

1

English Edition




